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Dear Mr. Horton:

This is in response to your letter dated January 21, 2003 concerning the
shareholder proposal submitted to HEALTHSOUTH by James Potkul. We also have
received a letter from the proponent dated February 10, 2003. Our response is attached to
the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
,;g%ikgﬁ-;ﬁﬁgéésab
PROCESSED
- Martin P. D
| gAR 27 2003 Deputy Direstor
HOMS( |
Enclosures . HNANC'%Y

cc: James Potkul
3633 Hill Road, 2nd Floor
Parsippany, NJ 07054
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450 Fifth Street, N.'W.
Washington, D.C. 20549

Re: HEALTHSOUTH Corporation — Omission of
Sharcholder Proposal Pursuant to Rule 14a-8

Dear Sir or Madam:

I am writing on behalf of HEALTHSOUTH Corporation, a Delaware
corporation (the "Company"), pursuant to Rule 14a-8(j) promulgated under the Securities
Exchange Act of 1934, as amended (the "Exchange Act"), to respectfully request that the

Staff of the Division of Corporation Finance (the "Staff") of the Securities Exchange
Commission (the "Commission") concur with the Company's view that, for the reasons

stated below, a shareholder proposal and supporting statement (collectively, the
"Proposal”) submitted by James Potkul (the "Proponent"), may properly be omitted from

the proxy materials (the "Proxy Matenals") to be distributed by the Company in
connection with its 2003 annual meeting of shareholders (the "2003 Annual Meeting").
Pursuant to Rule 14a-8(j)(2), I am enclosing six copies of (1) this letter, (i1)

the Proponent's letter transmitting the Proposal (the "Proponent's Letter") and (iii) an
Employment Agreement, dated as of April 1, 1998, between the Company and its current
Chief Executive Officer and Chairman, Richard M. Scrushy. In accordance with Rule

14a-8(j), a copy of this submission is being sent to the Proponent.

I. Introduction
The resolution contained in the Proposal seeks to amend the Company's

By-laws (the "By-laws") to require that the Chairperson of the Company's Board of
Directors (the "Board") be an independent director. The specific text of the resolution

contained in the Proposal is as follows:
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"Resolved, that the shareholders of Healthsouth Corporation (the
"Company") AMEND THE COMPANY'S BYLAWS TO REQUIRE THAT THE
BOARD'S CHAIRPERSON BE AN INDEPENDENT DIRECTOR." (Emphasis in
original).

This resolution is followed by a recommended definition of the term "Independent
Director" as well as the Proponent's statement in support of the resolution. The full text
of the Proposal 1s set forth in the Proponent's Letter, copies of which are enclosed.

The Company respectfully requests that the Staff concur with the
Company's view that the Proposal may properly be omitted from the Proxy Materials
because: (a) pursuant to Rule 14a-8(1)(2), implementation of the Proposal would result in
a violation of state law, (b) pursuant to Rule 14a-8(1)(8), the Proposal relates to an
election of the Company's directors and (c) pursuant to Rule 14a-8(i)(3), the Proposal
violates Rule 14a-9 of the Commission's proxy rules.

I1. The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(2) Because
Implementation Would Cause the Company to Violate State Law

Rule 14a-8(1)(2) provides that a registrant may omit a proposal and any
supporting statement from its proxy materials if implementation of the proposal would
cause the registrant to violate any state or federal law to which it is subject. The Staff has
consistently recognized that shareholder proposals that would cause a company to breach
an existing employment agreement as a result of an early termination of employment may
be omitted from a registrant's proxy materials under Rule 14a-8(i)(2) unless such
proposals were revised to defer implementation until the expiration of the relevant
employment agreement. See LESCO Inc. (April 2, 2001) (proposal requesting board to
separate the roles of the registrant's Chief Executive Officer and President from its
Chairperson and to designate a non-executive independent director as Chairperson could
be excluded unless revised to state that its implementation would be deferred until
expiration of an existing employment agreement that would be breached by such
implementation),; Community Bancshares, Inc. (March 15, 1999) (proposal requesting
board to adopt a by-law amendment requiring that the positions of Chairperson and
President not be held by the same person could be omitted unless revised to state that its
implementation would be deferred until expiration of an existing employment agreement
that would be breached by such implementation); and America West Holdings Corp.
(April 14, 1998) (proposal urging board to require that an independent director serve as
Chairperson could be omitted unless revised to state that its implementation would be
deferred until the expiration of an existing employment agreement that would be
breached by such implementation). Similarly, the Staff has concurred in the omission of
a shareholder proposal requesting that an independent director who was not formerly the
Chief Executive Officer of a registrant serve as its Chairperson unless such proposal was
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revised to defer implementation until the expiration of an existing employment agreement
that would require the payment of compensation and severance benefits to its incumbent
Chairperson as a result of such implementation. See Black & Decker Corp. (January 26,
1998).

The Company and its current Chief Executive Officer and Chairman,
Richard M. Scrushy, are parties to an Employment Agreement, dated as of April 1, 1998
(the "Employment Agreement"), copies of which are enclosed with this letter. Pursuant
to the Employment Agreement, the Company has agreed to engage Mr. Scrushy as its
Chief Executive Officer and Chairman until April 1, 2008. In the event that the Proposal
was implemented, Mr. Scrushy would no longer be eligible to serve as the Company's
Chairman because he would not be an "Independent Director" as defined in the Proposal
by virtue of his service as the Chief Executive Officer of the Company. Consequently,
Mr. Scrushy would become entitled to certain severance payments and benefits set forth
in the Employment Agreement as a result of the Company's failure to continue to employ -
Mr. Scrushy as its Chairman.

Under Alabama law, which governs the Agreement, a breach of contract is
failure, without legal excuse, to perform any promise which forms the whole or part of a
contract. See Irvin v. Community Bank, 717 So. 2d 369, 371 (Ala. Civ. App. 1997)
(employer's early termination of employee was deemed a breach of contract); McGinney
v. Jackson, 575 So. 2d 1070 (Ala. 1991)." Because the Proposal, if implemented, would
require Mr. Scrushy to be removed from his position as Chairman notwithstanding the
provisions of the Employment Agreement, the Company believes the Proposal may be
excluded from the Proxy Materials pursuant to Rule 14a-8(1)(2).

III. - The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(8) Because It
Relates to an Election of Directors

Rule 14a-8(1)(8) provides that a company may omit a shareholder proposal
from its proxy materials "[1]f the proposal relates to an election for membership on the
company's board of directors.” The Commission has clearly stated that the "principal
purpose of [subparagraph (1)(8)] is to make clear, with respect to corporate elections, that
Rule 14a-8 is not the proper means for conducting corporate campaigns or effecting
reforms in elections of that nature since other proxy rules, including Rule 14a-11 [which

" The undersigned is an attorney admitted to practice in the State of Alabama, and
accordingly, the statements contained herein with respect to Alabama law constitute
the supporting opinion of counsel required to be submitted pursuant to Rule 14a-

8(G)(2)(1i)-
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has been subsequently recast as Rule 14a-12(c)], are applicable thereto." Exchange Act
Release No. 34-12598 (July 7, 1976).

.Pursuant to the Employment Agreement, Mr. Scrushy will be nominated
by the Board as a director candidate for election by shareholders at the 2003 Annual
Meeting and, if elected, will be reappointed as Chairman shortly following the 2003
Annual Meeting. As a result, the Company believes that the Proposal may be omitted
from the Proxy Materials pursuant to Rule 14a-8(i)(8) because it relates to the reelection
of Mr. Scrushy and contradicts the proposal to be submitted by the Company at the 2003
Annual Meeting relating to the election of the members of the Board. The following
supporting statements contained in the Proposal establish that the Proposal is a veiled
attempt to affect the upcoming election of directors by questioning Mr. Scrushy's ability
to serve as Chairman:

e "Through this proposal, we seek to promote strong, objective leadership
on the Board."

e "A Board of Directors must formulate corporate policies and monitor
management’s implementations of those policies. The Chairperson is
responsible for leading the Board in these tasks, and ensuring that
directors are given the information necessary to perform their duties. In
our view, when the Board’s Chairperson is also an officer, employee or
otherwise closely related to the Company’s management, it is difficult to
objectively perform this monitoring and evaluation function."

e "We believe that an independent Chairperson would best ensure that the
interests of the shareholders are served, rather than the interests of
management."”

By insinuating that Mr. Scrushy serves the interests of management and not the
shareholders and that he withholds necessary information from other directors, the
Proposal is designed to personally challenge Mr. Scrushy’s business judgment, ethics,
objectivity and loyalty and, as such, to encourage shareholders to vote against his
reelection at the 2003 Annual Meeting.

Consistent with its long-standing position of permitting the omission of
proposals that question the qualifications of directors who are candidates for reelection,
the Staff has recently ruled that shareholder proposals similar to the Proposal are
excludable under Rule 14a-8(i)(8). See Exxon Mobil Corp. (March 20, 2002); and
AT&T Corp. (February 13, 2001). The proposals at issue in Exxon and AT&T urged the
boards of those companies to separate the roles of the Chairperson and Chief Executive
Officer and to designate an "independent"” director as Chairperson. In addition, both of

\

4
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those proposals were made at a time when the Chairperson and Chief Executive Officer
of each of those companies was up for reelection at the annual shareholders meeting and
contained statements questioning their business judgment, independence and loyalty.
Consequently, in light of the position the Staff took in Exxon and AT&T and its long-
standing position in this area, the Company believes that the Proposal is properly
excludable pursuant to Rule 14a-8(1)(8) because it relates to the election of directors.

1V.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(3) Because it
Violates the Proxy Rules '

Rule 14a-8(i)(3) provides that a company may exclude a shareholder
proposal from its proxy statement where "the proposal or supporting statement is contrary
to any of the Commission's proxy rules, including Rule 14a-9, which prohibits materially
false or misleading statements in proxy soliciting materials.” A proposal is sufficiently
false and misleading to justify exclusion where "neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to
determine with reasonable certainty exactly what measures or actions the proposal
requires.” Bristol-Myers Squibb Co. (February 1, 1999) (the Staff concurred in the
omission of a shareholder proposal under Rule 14a-8(i)(3) because the proposal's
vagueness, in requesting that shareholders refer certain plans to the board, precluded the
shareholders from determining with reasonable certainty either the meaning of the
resolution or the consequences of its implementation).

The Proposal is materially false and misleading because it is not clear
from the wording of the Proposal whether it is proposing an actual amendment to the By-
laws or a recommendation for the Board to amend the By-laws.? This ambiguity results
from completely contradictory statements contained within the Proposal. The text of the
resolution provides for a shareholder vote on a mandatory self-effecting By-law

2 We note that other shareholder proposals submitted pursuant to Rule 14a-8 on the

issue at hand have been in the form of precatory requests for the board of directors of
registrants to take action to require an independent Chairperson. See Exxon Mobil
Corp. (March 20, 2002) (proposal requests board to separate roles of Chairperson and
Chief Executive Officer and to designate a non-executive and independent director as
Chairperson); AT&T Corp. (February 13, 2001) (proposal requests board to adopt
policy to require that the Chairperson shall be an independent director); Community
Bancshares, Inc. (March 15, 1999) (proposal requests board to adopt a by-law
amendment requiring that the positions of Chairperson and president are not held by
the same person); and America West Holdings Corp. (April 14, 1998) (proposal urges
board to take steps necessary to require that an independent director serve as
Chairperson).
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amendment ("Resolved, that the shareholders of Healthsouth Corporation (the
"Company") AMEND THE COMPANY'S BYLAWS TO REQUIRE THAT THE
BOARD'S CHAIRPERSON BE AN INDEPENDENT DIRECTOR.") Conversely, the
Proponent's supporting statement clearly refers to a precatory proposal, which would
require Board action before the Proposal could be implemented ("this is why we are
sponsoring this proposal which urges the Board to amend the Company's bylaws ..."
(Emphasis added). Similarly, the sentence that immediately follows the resolution
provides "[f]or purposes of this proposal, the stockholders further recommend . . . ."
(Emphasis added). Consequently, shareholders when voting on the resolution will not
know whether they are voting on a mandatory self-effecting amendment to the By-laws
or a recommendation for the Board to amend the By-laws. This distinction is particularly
important given that a mandatory self-effecting By-law amendment would not allow the
Board to exercise its business judgment and consider other factors, such as the
aforementioned severance payments, in determining whether to proceed with the
amendment as well as the timing of any such amendment should the Board determine to
so amend the By-laws.

Moreover, in the event that the Proposal is read to be an actual amendment
to the By-laws, the false and misleading nature of the Proposal is further compounded
because the actual text of the amendment is not provided.” Consequently, neither the
shareholders of the Company in voting on the amendment, nor the Company in
implementing the amendment (if adopted), will know the exact nature and scope of the
changes that would be required to be made to the By-laws.

The Proposal also contains additional language that is materially false and
misleading. First, the Proponent continually uses "we" and "our" to describe himself in
the following passages: "[w]e believe"; "[t]his is why we are sponsoring the proposal ";
"[w]e seek to promote strong objective leadership on the Board"; "[i]n our view..."; and
"[w]e urge you to vote FOR this proposal." The Proposal, however, lists no proponent
other than Mr. Potkul. Consequently, shareholders may be misled to think that the
Company, management or other shareholders are the "we" and are in favor of the
Proposal. Second, the reference to "CalPERS, Corporate Governance Market Principles”
1s extremely vague and, therefore, false and misleading, because no explanation as to

We note that other shareholder proposals submitted pursuant to Rule 14a-8 that
require actual amendments to a registrant's by-laws have contained the actual text of
the proposed by-law. See Dayton Hudson Corp. (March 25, 1999) (proposal to
amend by-laws to prohibit the adoption of any shareholder rights plan); Toys "R" Us
Inc. (April 9, 2002) (proposal to amend by-laws to redeem existing shareholder rights
plan and prohibit adoption of future plan).
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what these principles are, where they can be found or the context in which the cited
proposition was made is provided.

For the foregoing reasons, the Company believes that the Proposal is
materially false and misleading and, therefore, may be omitted from the Proxy Materials
in reliance on Rule 14a-8(1)(3).

V. Conclusion

For the reasons discussed in this letter, the Company requests that the
Staff concur with the Company's view that the Proposal may be properly omitted from
the Proxy Materials pursuant to Rule 14a-8. Should the Staff disagree with the
Company's position, or require any additional information, I would appreciate the
opportunity to confer with the Staff concerning these matters prior to the issuance of its
response.

If the Staff has any questions or comments regarding the foregoing, please
contact the undersigned at (205) 969-4977 or, in my absence, Steven J. Rothschild of
Skadden, Arps, Slate, Meagher & Flom LLP, the Company's counsel, at (302) 651-3030.

Very truly,yours,

William W. Horton'
Executive Vice President and
Corporate Counsel

Enclosures

cc: Mr. James Potkul
Steven J. Rothschild, Esq.

322306-Wilmington Server 1A - MSW
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December 9, 2002

James Potkul
3633 Hill Rd 2nd Floor
Parsippany, - NJ 07054

Healthsouth Corporation
Brandon O. Hale - Secretary
One Healthsouth Parkway
Birmingham, Alabama 35243

Mr. Hale,

James Potkul 3633 Hill Rd 2nd floor Parsippany, NJ 07054, the owner of 2000 Healthsouth
common shares purchased 1000 on 11/03/1999 and 1000 on 1/24/2002 included with this letter
a resolution and statement in support of the proposal to be included in the upcoming proxy
statement.

I intend to continue to hold Healthsouth shares through the date of the meeting of
shareholders. '

2

ames Potkul



vEL—lo—zue 1231 HERLTHSOUTH LEGAL 205 568 4738 P.p3/84

Stockholder Proposal

. James Potkul, 3633 Hill Rd. 2nd Fir Parsippany, NJ 07054, beneficial owner of 2000 shares of

Healthsouth shares has proposed the following resolution and has furnished the following statemem

'in support of the proposal.

Resolved, that the sharebolders of Heathsouth Corporation (the “Company”) AMEND THE
COMPANY’S BYLAWS TO REQUIRE THAT THE BOARD’S CHAIRPERSON BE AN
INDEPENDENT DIRECTOR. .

For the purposes of this proposal, the stockholders further recommend that the term
“Independent Director” means a director who: i) has not been employed by the company in
an executive capacity within the Jast 5 years; ii ) is not, and is not affiliated with a company
that is, an advisor or consultant to the company; iii ) is not affiliated with a significant
customer or supplier of the company; iv ) has no personal services contract(s) with the
company or its senior management; v ) is not affiliated with a not-for-profit entity that -
receives significant contributions from the company; vi ) within the last & years, bas not had
any business relationship with the company (other than service as a director) for which the
Company has been required to make disclosures under regulation S-X of the Securities and
Exchange Commission; vii ) is not employed by a public company at which an executive
ofTicer of the company serves as a director; viii) has not had a relationship described in i)
through vii ) above with apy affiliate of the Company; and ix ) is not a member of the
immediate family of any person described in i) through (viii) above.

SUPPORTING STATEMENT

How important is the Board of Directors? We believe that the Board--and most particularly its
Chairperson--is of paramount importance. This is why we are sponsoring this proposal which urges
the Board to amend the Company s bylaws s0 that the Board’s leader will be a person who is
independent of the Company and its officers. Through this proposal, we seek to promote strong,
objective Jeadership on the Board.

A Board of Directors must formulate corporate policies and monitor management’s implementations
of those policies. The Chairperson is responsible for leading the Board in these tasks, and ensuring
that directors are given the information necessary to perform their duties. In our view, when the
Board’s Chairperson is also an officer, employee or othérwise closely related to the Company’s
management, it is difficult to objectively perform this monitoring and evaluation function. We believe
that an independent Chairperson would best ensure that the interests of the shareholders are served,
rather than the interests of management,

According to CalPERS, Corporate Governance Market Principles, A separate Chairman and Chief
Executive Officer with the role of Chairman held by an independent director is an important quality
necessary to ensure a fully accountable and independent board.

We urge you to vote FOR this proposal.
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Waterhouse

Institutional Services

TD Waterhouse Institutional Services
100 Well Steet

New York, NY 10005

1.800.431.3500

December 9, 2002

James B Potkul &
Elaine Potkul Jt Ten
Po Box 6324
Parsippany, NJ 07054

To whom it may concermn,

The information requested from TD Waterhouse is verification of holding HealthSouth
Corp. (symbol HRC) continuously for one year. The above referenced client Mr. James
Potkul and Elaine Potkul made their initial purchase of 1000 shares of Heathsouth Corp.
on November 03, 1999, and their secondary purchase of another 1000 shares of
Healthsouth on January 24, 2002. The shares have been held continuously sincc the
original purchase date.

Please call me at 1-800-431-3500 ext. 62021 if you have any questions regarding this
marter,

Thank you,

2

Rick Schwartz
Relationship Manager
institutional Services
Ext. 62021

A division of TD Waterhouse Investor Services, Inc. Member NYSE/SIPC.
TOTAL P.Q4
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EMPLOYMENT AGREEMENT

EMPLOYMENT AGREEMENT, dated as of April 1, 1998 (this *Agreement"), between
HEALTHSOUTH Corporfation, a Delaware corporation (the "Company”), and RICHARD M.

SCRUSHY, a resident of

WHEREAS, the C
surgical healthcare servid

Birmingham, Alabama (the "Executive”).

WITNESSETH:

ompany provides comprehensive rehabilitative, clinical, diagnostic and
FS;

WHEREAS, the Executive is a founder of the Company and serves as Chief Executive
Officer of the Company and as Chairman of its Board of Directors; and

WHEREAS, the
Executive so that it will K
the BExecutive is willing f]
hereinafter set forth.

Company wishes to assure itself of the continued services of the
ave the continued benefit of his ability, experience and services, and
b enter into an agreement to that end, upon the terms and conditions

NOW, THEREFQRE, in consideration of good and valuable consideration the receipt and

sufficiency of which are h

1. Employme

ereby acknowledged, the parties hereby covenant and agree as follows:

nt

The Company hereby agrees to continue to employ the Executive, and the

Executive hereby agrees

o remain in the employ of the Company, on and subject to the terms

and conditions of this Agreement.

2. Term

(@) The period of this Agreement (the "Agreement Term") shall commence

as of the date hereof (th

e “Effective Date") and shall expire on the fifth anniversary of the

Effective Date. The Agrgement Term shall be avtomatically extended for an additional year on
each anniversary of the Effective Date, unless written notice of non-extension is provided by
either party to the other party at least 90 days prior to such anniversary.

(b)  The period of the Executive's employment under this Agreement (the
"Employment Period") shall commence as of the Effective Date and shall expire at the end of
the Agreement Term, unlpss sooner terminated in accordance with the terms and conditions of

this Agreement.

492611.03/7132 1

02
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3. Position, Duties and Responsibilities

@) The Executive shall serve as, and with the title, office and authority of,
the Chief Executive Ofﬁ;r of the Company and the Chairman of the Board of Directors of the
Company (the "Board") 3nd shall report directly to the Board. The Company shall use its best
efforts to cause the Executive to be nominated and elected (or renominated and reelected, as the
case may be) during the Employment Period as a director of the Company.

() The Executive shall have effective supervision and control over, and
responsibility for, the strategic direction and general and active day-to-day leadership and
management of the businéss and affairs of the Company and the direct and indirect subsidiaries
of the Company, subjectionly to the authority of the Board, and shall have all of the powers,
authority, duties and responsibilities usually incident to the positions and offices of Chief
Executive Officer and Chairman of the Board of the Company.

(©) The Executive agrees to devote substantially all of his business time,
efforts and skills to the performance of his duties and responsibilities under this Agreement;
provided, however, that fothing in this Agreement shall preclude the Executive from devoting
reasonable periods required for (i) participating in professional, educational, philanthropic,
public imnterest, charitable, social or community activities, (ii) serving as a director or member
of an advisory committeg of any corporation or other entity that the Executive is serving on as
of the Effective Date or ahy other corporation or entity that is not in direct competition with the
Company or (iii) managing his personal Investments, provided that such activities do not
materially interfere with fhe Executive’s regular performance of his duties and responsibilities
hereunder.

@d Th
Executive’s right to elect
in Section 22 hereof.

foregoing provisions of this Section 3 shall be subject to the
serve the Company solely as the Chairman of the Board, as provided

4. Place of Pprformance
ive shall perform his duties at the principal offices of the Company
uth Parkway, Birmingham, Alabama, but from time to time the
ired to travel to other locations in the proper conduct of his
Agreement.

Executive may be req
responsibilities under thi

5. Compensagion and Benefits

Period, the Company shail pay or provide to the Executive the amounts and benefits set forth

In conside;ltion of the services rendered by the Executive during the Employment
below.

492911.03/71321
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@) §gl_l_rx The Company shall pay the Executive an annual base salary (the
"Base Salary") of at least $1,200,000. The Executive’s Base Salary shall be paid in arrears in
substantially equal installments at monthly or more frequent intervals, in accordance with the
normal payroll practices of the Company. The Executive’s Base Salary shall be reviewed at
least annually by the Compensation Committee of the Board (the “Compensation Committee")
for consideration of apprapriate merit increases and, once established, the Base Salary shall not
be decreased during the mployment Period, except as otherwise contemplated by Section 22
hereof.

o) s. The Company shall provide the Executive with the
opportunity to earn an annual target bonus (the "Annual Target Bonus") equal to at least
$2,400.000. The amount of the Annual Target Bonus will be reviewed at least annually by the
Compensation Committeq for consideration of appropriate merit increases and, once established
at a specified amount, the Annual Target Bonus shall not be decreased during the Employment
Period, except as otherwise contemplated by Section 22 hereof. The Annual Target Bonus will
be payable in the event that the Company’s operations meet the annual performance standard set
forth in the Company’s bysiness plan, as approved by the Compensation Committee in each year
of the Employment Period (the "Business Plan"). In the event that the Company’s operations
meet the monthly performance standard set forth in the Business Plan, an amount equal to one-
twelfth (1/12) of the Annpal Target Bonus (a "Monthly Target Bonus") shall be payable within
five days following the date the Company’s internal monthly financial statements have been
completed. In the event that any Monthly Target Bonus shall not be paid during the course of
such calendar year becapyise the relevant monthly performance standard was not met, such
Monthly Target Bonus shall again become available for payment if the Company attains its
annual performance standard for such calendar year. In the event that the annual performance
standards are not met, Executive shall nevertheless be entitled to retain all amounts theretofore
received in respect of any/Monthly Target Bonuses paid during the course of such calendar year.
For the remainder of the 1998 calendar year following the Effective Date, the Executive will be
paid $200,000 within five days following the date the Company’s internal monthly financial
statements have been completed for each calendar month ending following the. Effective Date
in which the relevant monthly performance standard is met and, in the event the Company
attains its annual performance standard for 1998, the Executive shall be paid $200,000 of any
month, dating back to Jarjuary, 1998, in which the Executive was not paid the Monthly Target
Bonus due to the relevant monthly performance standard not having been met.

(c) s. The Executive shall participate in all other bonus
or incentive plans or gements in which other senior executives of the Company are eligible
to participate from time fo time, including, without limitation, any management bonus pool
arrangement. The Execitive’s incentive compensation opportunities under such plans and
arrangements shall be determined from time to time by the Compensation Committee upon
consultation with the Exegutive.

(d) Equaty Incentives. The Executive shall be given consideration, at least
annually, by the Compensation Committee for the grant of options to purchase shares of the

492911.03/7132 1
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common stock of the Cot
under any stock option
arrangement adopted by
Company are eligible to p
shall be determined from
the Executive.

(e) Em

‘FAX NO.

npany. In addition, the Executive shall be entitled to receive awards
stock purchase or equity-based incentive compensation plan or
the Company from time to time for which senior executives of the
articipate. The Executive’s awards under such plans and arrangements
time to time by the Compensation Committee upon consultation with

loyee Benefits. The Execuﬁve shall be entitled to participate in all

employee benefit plans, |
senior executives of the
without limitation, any qu
death benefit and disabili
Without limiting the gene
the following:

@)
equal to at
for the dus

through an|

@)
payment of
Executive

(i1}
retirement
hereto as H

®

Date, and to all fringe b

programs, practices or arrangements of the Company in which other
Company are eligible to participate from time to time, including,
lalified or non-qualified pension, profit sharing and savings plans, any
ty benefit plans, and any medical, dental, health and welfare plans.
rality of the foregoing, the Company shall provide the Executive with

provision of long-term disability insurance coverage paying benefits
least 100% of the Executive’s Base Salary and Annual Target Bonus
ration of any permanent and total disability of the Executive, either
individual disability insurance policy or otherwise;

continued provision of split-dollar life insurance coverage and
premiums pursuant to that certain Split-Dollar Agreement between the
ind the Company, dated February 1, 1992, as amended; and

provision of the pension benefits provided under a non-qualified
plan for the Executive, a summary of the terms of which is attached
xhibit A.

Fringe Benefits and Perquisites. The Executive shall be entitled to
continuation of all fringe;

benefits and perquisites provided to the Executive on the Effective
enefits and perquisites which are generally made available to senior

executives of the Company from time to time. Without limiting the generality of the foregoing,

the Company shall provid
®
(i)

(1i1)
be traded

e the Executive with the following:
provision of executive offices and secretarial staff;
six weeks paid vacation during each calendar year;

provision of an automobile of the Executive’s choice (which may
in for a new automobile each year), plus payment of all related

automobile] expenses, including gas, maintenance expenses and automobile

Insurance;

492911.03/7132 1
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(ivy  payment of initiation fees and annual dues for two country clubs
of the Executive’s choice, and payment of dues for any professional societies and
associations of which the Executive is 2 member in furtherance of his. duties
hereunder;

W) in order to ensure the accessibility and security of the Executive,
use of the Company’s aircraft and related facilities for both business and personal
travel and provision of appropriate personal residence security services, a 24-hour
bodyguard|service, a security-trained driver/bodyguard and any other measures
prescribed |from time to time by the Company's corporate security advisor and
approved by the Board; and :

i reimbursement of al] reasonable travel and other business expenses
and disbursements incurred by the Executive in the performance of his duties
under this Agreement, upon proper accounting in accordance with the Company’s
normal practices and procedures for reimbursement of business expenses.

Termination of Employment

The Emplayment Period will be terminated upon the happening of any of the

following events: :

(@) R jon for Good Reason. The Executive may voluntarily terminate

his employment hereunder for Good Reason. For purposes of this Agreement, "Good Reason"

shall mean:

492911.03/7132 ¢

@) the assignment to the Executive of any duties inconsistent with the
Executive’s position (including status, offices, titles or reporting relationships),
authority, duties or responsibilities as contemplated by Section 3 hereof, or any
action by the Company that results in a diminution in such position, authority,
duties or tesponsibilities, but excluding for these purposes any isolated and
insubstantial action not taken in bad faith and which is remedied by the Company
promptly after receipt of notice thereof given by the Executive;

(i)} any material change in the Executive’s reporting responsibilities;

(uiy  any material failure by the Company to honor its obligations under
this Agreement;

(iv){ a notice of non-extension of the Agreement Term provided by the
Company uP the Executive as set froth in Section 2 hereof;

v) the relocation of the Company’s principal executive offices to a
location more than 40 miles from its current location in Birmingham, Alabama,
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or the location of the. Executive’s own office to other than the Company’s
principal executive offices;

any failure by the Corripany to obtain an assumption of this
by a successor corporation as required under Section 14(a) hereof;

(Vi)

Agreement

(vii) the failure of the Company.to renominate the Executive to the
Board or the failure of the Company’s stockholders to reelect the Executive to the
Board; or

(vilf) any purported termination by the Company of the Executive’s
t otherwise than as expressly permitted by this Agreement.

®)

© se. The Company may terminate the Executive's
employment hereunder for Cause. For purposes of this Agreement, the Executive shall be
considered to be terminated for "Cause” only if (i) the Executive is found, by a non-appealable
order of a court or compétent jurisdiction, to be guilty of a felony under the laws of the United
States or any state thereof or (ii) the Executive is found, by a non-appealable order of a court
of competent jurisdiction,|to have committed a fraud, which has a material adverse effect on the
Company. However, in no event shall the Executive’s employment be considered to have been
terminated for "Cause" ynless and until the Executive receives a copy of a resolution duly
adopted by the affirmative vote of a majority of the Board at a meeting called and held for such
purpose (after reasonableiwritten notice i1s provided to the Executive setting forth in reasonable
detail the facts and circumstances claimed to provide a basis of termination for Cause and the

Executive is given an opportunity, together with counsel, to be heard before the Board) finding
that the Executive is guil‘y of acts or omissions constituting Cause.

(d)

terminate the Executive’s

Termination other than for Cause.

The Board shall have the right to
employment hereunder for any reason at any time, including for any

reason that does not congtitute Cause, subject to the consequences of such termination as set

forth in this Agreement.

(e) Dis

ability. The Executive’s employment hereunder shall terminate upon

his Disability. For purppses of this Agreement, "Disability” shall mean the inability of the
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Executive to perform his
period of six consecutive
period. The Executive’s
applicable period; provid
of Disability unless (i) th
Section 5(e)(i) hereof and
30 days in advance of sucl
of Disability and setting 4
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duties to the Company on account of physical or mental illness for a
full months, or for a period of eight full months during any 12-month
employment shall terminate in such a case on the last day of the
ed, however, in no event shall the Executive be terminated by reason
e Executive is eligible for the long-term disability benefits set forth in
(ii) the Executive receives written notice from the Company, at least
h termination, stating its intention to terminate the Executive for reason
brth in reasonable detail the facts and circumstances claimed to provide

a basis for such termination.

® Dedath. The Executive’s employment hereunder shall terminate upon his

death.

7. CompensaLion Upon Termination of Employment

In the eve
the Agreement Term, th

(2)

t the Executive’s employment by the Company is terminated during
Executive shall be enttled to the severance benefits set forth below:

ignation for Good Reason. In the event the Executive voluntarily

termiﬁates his employment hereunder for Good Reason, the Company shall pay the Executive
and provide him with the} following:

@

amount eq

Accrued Rights. The Company shall pay the Executive a lump-sum
hal to the sum of (A) his earned but unpaid Base Salary through the

date of termination, (B) any earned but unpaid Annual Target Bonus for any

completed

calendar year, (C) any earned but unpaid Monthly Target Bonus for

any completed month in the calendar year of the Executive’s termination and (D)
any unreimjbursed business expenses or other amounts due to the Executive from

the Company as of the date of termination.

provide to

terminatior]

In addition, the Company shall
the Executive all payments, rights and benefits due as of the date of
under the terms of the Company’s employee and fringe benefit plans,

practices, programs and arrangements referred to in Sections S(e) and 5(f) hereof
(including,; but not limited to, any retirement benefits set forth on Exhibit A to

which Exe
Rights").

(i)

sum amou

¢utive is entitled) (together with the lump-sum payment, the “Accrued

Se¢verance Payment. The Company shall pay the Executive a lump-
at equal to the sum of the Executive’s then-current Base Salary and

Annual Target Bonus at the time of the Executive's termination, for each year

remaining
and Annua]
such remai
present val
applicable |

492611.08/71321

In the Agreement Term (with pro-rated amounts of such Base Salary
Target Bonus, on a daily basis, for any partial calendar years during
ning Agreement Term), with such lump-sum payment discounted to
ue using an nterest rate equal o 100% of the monthly compounded
federal rate (the "Applicable Rate"), as in effect under Section 1274(d)
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of the Inte;
in which [
portion of |
hereunder,
to have be

(iii)
Executive
5(f) hereof
and to the
or providel

Company

mal Revenue Code of 1986, as amended (the "Code"), for the month
vayment is required to be made. For purposes of determining the
Lhe severance payment based on the Annual Target Bonus to be payable
the relevant performance standards for the Company shall be deemed
en achieved.

Continued Benefits. The Company shall pay or provide the
with all employee and fringe benefits referred to in Sections 5(e) and
for the balance of the Agreement Term; provided, however, that if
extent the Company determines that any such benefits cannot be paid
d under the plans in question due to Code or other restrictions, the
shall provide payments, coverages or benefits, which are at least as

favorable tp the Executive on an after-tax basis, through other means reasonably

satisfactory

(iv)
by the Exg
vested and|
outstanding
regard to ¢
Benefit Pr
Company

to the Executive.

Equity Rights. All stock options and other equity-based rights held
cutive at the date of termination shall become immediately and fully
exercisable, and the Executive shall retain the right to exercise all
; stock options for the duration of their original full term (without
*rmination of employment) in accordance with the Founder Retirement
gram attached hereto as Exhibit B (the "Founders’ Program"). The
hall forthwith take all necessary steps to amend any relevant stock

option plans of the Company and stock option agreements to the extent necessary

to allow f

(®) Re

voluntarily terminates his
pay the Executive and pr

@)

Executive

(1)

the foregoing vesting and term of exercise.

ignation _other than ' n. In the event the Executive
employment hereunder other than for Good Reason, the Company shall
bvide him with the following:

Accrued Rights. The Company shall pay and provide to the
any Accrued Rights.

Severance Payment. The Company shall pay the Executive a lump-

sum amount equal to two times the sum of the Executive’s then-current Base

Salary and

such lump-

the month

the poruonl

Annual Target Bonus at the time of the Executive's termination, with
um payment discounted to present value using the Applicable Rate for

which payment is required to be made. For purposes of determining
of the severance payment based on the Annual Target Bonus to be

payable heteunder, the relevant performance standards for the Company shall be

deemed to

(c)

Termination for_Cause.

have been achieved.

In the event the Executive’s employment

hereunder is terminated by the Company for Cause, the Company shall pay and provide to the
Executive any Accrued Rights.

492911.03/71321
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Cause, Disability or dea
severance benefits set for]

(e)  Dispbility.
terminated by reason of 1
provide him with the foll

of the Executive's death,

following:

in addition to any severan
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ination other than for Cause, Disability or Death. In the event the

(d  Ten

®

(i)
with contin
as in effec

hereunder is terminated by the Company for any reason other than for
th, the Company shall pay the Executive and provide him with all
th in Section 7(a) hereof.

In the event the Executive’'s employment hereunder is

he Executive’s Disability, the Company shall pay the Executive and
pwing: :

Accrued Rights. The Company shall pay and provide to the

- Executive any Accrued Rights, including all disability insurance coverage.

Severance Payment. The Company shall provide the Executive
ued payment of the Executive's Base Salary and Annual Target Bonus,
on the date of termination, for a period of three years following the

BExecutive’j termination, payable at the times and in the manner such Base Salary

and Ann

Target Bonus would have been paid if the Executive had continued

in the employment of the Company and as if all relevant performance standards

had been
® D
Int

[
Executive’
insurance ¢

(i1)
representat
then-curren
death, wit]
Applicable

hieved during such periods.

ne event the Executive’s employment hereunder is terminated by reason
the Company shall pay the Executive's representatives or estate the

Accrued Rights. The Company shall pay and provide to the
5 representatives or estate any Accrued Rights, including all life
foverage.

Severance Payment. The Company shall pay the Executive’s
ives or estate a lump-sum amount equal to the sum of the Executive's
t Base Salary and Annual Target Bonus at the ume of the Executive’s
n such lump-sum payment discounted to present value using the
Rate for the month in which payment is required to be made. For

purposes qf determining the portion of the severance payment based on the
Annual Tagget Bonus to be payable hereunder, the relevant performance standards
for the Company shall be deemed to have been achieved.

Founders’

Beneﬁts

Upon the Executive’s termination of employment hereunder for any reason, and

ce benefits payable to him under Section 7 hereof, the Company shall

treat such termination as a "retirement” for purposes of the Founder’s Program, and shall

492911.03/7132 1
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provide the Executive with the benefits outlined in the Founders' Program in recognition of his
status as a founder of the Company.

9.

Change inl Control

(@) = Supplemental termination Rights. In the event of Executive’s termination

other than for Cause, Disability or death or in the event a voluntary termination of employment
by the Executive pursuant to [either Section 6(a) or] Section 6(b) hereof, in either case occurring
within two years following a Change in Control, the Company shall pay to the Executive, in
addition to the severance] benefits payable under Section 7(b) hereof, an additional lump-sum
amount equal to the Executive’s then-current Base Salary and Annual Target Bonus at the time
of the Executive’s terminpation, with such lump-sum payment discounted to present value using
the Applicable Rate for the month in which payment is required to be made.

®) lem_mu For purposes of this Agreement, a "Change in Control” shall

be deemed to have occurfed by reason of:

492911.03/7132 1

@ the acquisition (other than from the Company) by any person,
entity or froup" (within the meaning of Sections 13(d)(3) or 14(d)(2) of the

Securities Exchange Act of 1934, but excluding, for this purpose, the Company
or its subsidiaries, or any employee benefit plan of the Company or its
subsidiaries which acquires beneficial ownership of voting securities of the
Company)| of beneficial ownership (within the meaning of Rule 13d-3
promulgatgd under the Securities Exchange Act of 1934) of 25% or more of
either the then-outstanding shares of the common stock of the Company or the
combined woting power of the Company’s then-outstanding voting securities
entitled to vote generally in the election of directors; or

(i) individuals who, as of the date hereof, constitute the Board (as of
such date, ithe "Incumbent Board") cease for any reason to constitute at least a
majority of the Board; provided, however, that any person becoming a director
subsequentito such date whaose election, or nomination for election, was approved
by a vote af at least a majority of the directors then constituting the Incumbent
Board (other than an election or nomination of an individual whose initial
assumption; of office is in connection with an actual or threatened election contest
relating to the election of directors of the Company) shall be, for purposes of this
Section 9(p)(ii), considered as though such person were a member of the
Incumbent Board; or

(i)} approval by the stockholders of the Company of a reorganization,
merger, cansolidation or share exchange, in each case with respect to which
persons who were the stockholders of the Company immediately prior to such

reorganizatijon, merger, consolidation or share exchange do not, immediately
thereafter, own more than 75% of the combined voting power entitled to vote

10
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generally ih the election of directors of the reorganized, merged, consolidated

or other surviving entity’s then-outstanding voting securities, or a liquidation or

dissolution! of the Company or the sale of all or substantially all of the assets of
- the Company.

10. Parachute{ Tax Indemnity

(a)  Ifigshall be determined that any amount paid, distributed or treated as paid
or distributed by the Company to or for the Executive’s benefit (whether paid or payable or
distributed or distributablé pursuant to the terms of this- Agreement or otherwise, but determined
without regard to any additional payments required under this Section 10) (a "Payment”) would
be subject to the excise tak imposed by Section 4999 of the Code or any interest or penalties are
incurred by the Executive with respect to such excise tax (such excise tax, together with any
such interest and penalties, being hereinafter collectively referred to as the "Excise Tax"), then
the Executive shall be entitled to receive an additional payment (a "Gross-Up Payment") in an
amount such that after payment by the Executive of all federal, state and local taxes (including
any interest or penalties imposed with respect to such taxes), including without limitation, any
income taxes (and any ipterest and penalties imposed with respect thereto) and Excise Tax
imposed upon the Gross-Up Payment, the Executive retains an amount of the Gross-Up Payment
equal to the Excise Tax imposed upon the Payments.

®) All |determinations required to be made under this Section 10, including
whether and when a Gross-Up Payment is required and the amount of such Gross-Up Payment
and the assumptions to pe utilized in arriving at such determination, shall be made by a
nationally recognized accounting firm as may be designated by the Executive (the "Accounting
Firm") which shall provide detailed supporting calculations both to the Company and the
Executive within 135 busingss days of the receipt of notice from the Executive that there has been
a Payment, or such earlier time as is requested by the Company. In the event that the
Accounting Firm is serving as accountant or auditor for the individual, entity or group effecting
the Change in Control, the¢ Executive shall appoint another nationally recognized accounting firm
to make the determinationjs required hereunder (which accounting firm shall then be referred to
as the Accounting Firm hereunder). All fees and expenses of the Accounting Firm shall be
borme by the Company. {Any Gross-Up Payment, as determined pursuant to this Section 10,
shal] be paid by the Company to the Executive within five days of the receipt of the Accounting
Firm’s determination. Apy determination by the Accounting Firm shall be binding upon the
Company and the Executive. As a result of the uncertainty in the application of Section 4999
of the Code at the time of the initial determination by the Accounting Firm hereunder, it is
possible that Gross-Up Pgyments which will not have been made by the Company should have
t"), consistent with the calculations required to be made hereunder.
In the event that the Cqmpany exhausts its remedies pursuant to this Section 10 and the
Executive thereafter is required to make a payment of any Excise Tax, the Accounting Firm
shall determine the amount of the Underpayment that has occurred and any such Underpayment
shall be promptly paid by|the Company to or for the Executive’s benefit.

492911.03/71321
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() The Executive shall notify the Company in writing of any claim by the
Internal Revenue Service that, if successful, would require the payment by the Company of the
Gross-Up Payment. Sucl notification shall be given as soon as practicable but no later than ten
business days after the Bxecutive is informed in writing of such claim and shall apprise the
Company of the nature of such claim and the date on which such claim is requested to be paid.
The Executive shall not pay such claim prior to the expiration of the 30-day period following
the date on which it gives|such notice to the Company (or such shorter period ending on the date
that any payment of taxés with respect to such claim is due). If the Company notifies the
Executive in writing prior to the expiration of such period that it desires to contest such claim,
the Executive shall: '

@) give the Company any information reasonably requested by the
Company felating to such claim;

(ii){ take such action in connection with contesting such claim as the
hall reasonably request in writing from time to time, including,
itation, accepting legal representation with respect to such claim by

(iii)l cooperate with the Company in good faith in order to effectively
contest such claim; and

(iv)l permit the Company to participate in any proceeding relating to
such claim

provided, however, that|the Company shall bear and pay directly all costs and expenses
(including additional intefest and penalties) incurred in connection with such contest and shall
indemnify and hold the Executive harmless, on an after-tax basis, from any Excise Tax or
income tax (including interest and penalties with respect thereto) imposed as a result of such
representation and payment of costs and expense. Without limitation on the foregoing provisions
of this Section 10, the Qompany shall control all proceedings taken in connection with such
contest and, at its sole bption, may pursue or forego any and all administrative appeals,
proceedings, hearings and conferences with the taxing authority in respect of such claim and may

at its sole option, either direct the Executive to pay the tax claimed and sue for a refund or

contest the claim in any pprmissible manner, and the Executive agrees to prosecute such contest
10 a determination before any administrative tribunal, in a court of initial jurisdiction and in one
or more appellate courty as the Company shall determine; provided, however, that if the
Company directs the Exgcutive to pay such claim and sue for a refund, the Company shall
advance the amount of guch payment to the Executive, on an interest-free basis, and shall
indemnify and hold the Executive harmless, on an after-tax basis, from any Excise Tax or
income tax (including interest or penalties with respect thereto) imposed with respect to such
advance or with respect {to any imputed income with respect to such advance; and further
provided that any extension of the statute of limitations relating to payment of taxes for the

Executive’s taxable year with respect to which such contested amount is claimed to be due is

492911.03/71321
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limited solely to such coptested amount. Furthermore, the Company’s control of the contest
shall be limited to issues with respect to which a Gross-Up Payment would be payable hereunder
and the Executive shall bé entitled to settle or contest, as the case may be, any other issue raised
by the Internal Revenue $ervice or any other taxing authority.

(d)  If, after the Executive’s.receipt of an amount advanced by the Company
pursuant to this Section 10, the Executive becomes entitled to receive any refund with respect
to such claim, the Executive shall (subject to the Company’s complying with the requirements
of this Section 10) promptly pay to the Company the amount of such refund (together with any
interest paid or credited thereon after taxes applicable thereto). If, after the Executive's receipt
of an amount advanced by the Company pursuant to this Section 10, a determination is made that
the Executive shall not b¢ entitled to any refund with respect to such claim and the Company
does not notify the Execufive in writing of its intent to contest such denial of refund prior to the
expiration of 30 days aftef such determination, then such advance shall be forgiven and shall not
be required to be repaid and the amount of such advance shall offsct to the extent thereof, the

amount of Gross-Up Payment required to be paid. -

11.  No Mitigation or Offset

The Execufive shall not be required to seek other employment or to reduce any
severance benefit payablelto him under Section 7, 8 or 9 hereof, and no such severance benefit
shall be reduced on acdount of any compensation received by the Executive from other
employment. The Company's obligation to pay severance benefits under this Agreement shall
not be reduced by any amount owed by the Executive to the Company.

12. Tax Withholding; Method of Payment

All comperjsation payable pursuant to this Agreement, shall be subject to reduction
by all applicable withholding, social security and other federal, state and local taxes and
deductions. Any lump-sym payments provided for in Sections 7 or 9 hereof shall be made in
a cash payment, net of any required tax withholding, no later than the fifth business day
following the Executive’s date of termination. Any payment required to be made to the
Executive under this Agreement that is not made in a timely manner shall bear interest at the
Applicable rate until the date of payment.

13.  Restrictive Covenants

(a) Confidential Information. During the Employment Period and at all times
thereafter, the Executive agrees that he will not divulge to anyone (other than the Company or
any persons employed or designated by the Company) any knowledge or information of a
confidential nature relating to the business of the Company or any of its subsidiaries or affiliates,
including, without limitation, all types of trade secrets (unless readily ascertainable from public
or published information jor trade sources) and confidential commercial information, and the

492911.03/7132 1
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not to disclose, publish or make use of any such knowledge or

information without the consent of the Company.

®)

Noncompetition. During the Employment Period and in the event of a

resignation by the Executive for any reason other than Good Reason, for the 24 month period
following the termination|of his employment, the Executive shall not, without the prior written
consent of the Company} engage in the comprehensive rehabilitative and related healthcare
services business on behalf of any person, firm or corporation within any geographical area in
which the Company trangacts such business, and the Executive shall not acquire any financial
interest (except for an eqyity interest in publicly-held companies that do not exceed 5% of any
outstanding class of equity of that company), in any business that engages in the comprehensive
rehabilitative and related healthcare services business within any geographical area in which the
Company transacts such business. Notwithstanding the foregoing, upon the occurrence of a
Change in Control (whether before or after the termination of the Employment Period), the
restrictions of this Section 13(b) shall cease to apply to the Executive for any peniod following

his termination of employment hereunder.

(©

(a) Thi
Company, its successors
succeeds to all or substa
Company will require 2
consolidation, or otherwis
Company, to expressly as
to the same extent that thq
taken place. As used
hereinbefore defined and
executes and delivers an 3
bound by all the terms an

(®) Thi

Agreement shall be binding upon and shall inure to the benefit of the
d assigns and any person, firm, corporation or other entity which
tially all of the business, assets or property of the Company. The
iny successor (whether direct or indirect, by purchase, merger,
e) to all or substantially all of the business, assets or property of the
sume and agree to perform this Agreement in the same manner and
t Company would be required to perform it if no such succession had
in this Agreement, the "Company” shall mean the Company as
any successor to its business, assets or property as aforesaid which
greement provided for in this Section 14 or which otherwise becomes
d provisions of this Agreement by operation of law.

i Agreement and all rights of the Executive hereunder shall inure to

the benefit of and be enforceable by the Executive’s personal or legal representatives, executors,
administrators, successory, heirs, distributees, devisees and legatees. If the Executive should

die while any amounts are
provided herein, shall be

designated beneficiary, to

492911.03/7132 |

due and payable to him hereunder, all such amounts, unless otherwise
paid to the Executive’s designated beneficiary or, if there be no such
the legal representatives of the Executive’s estate.
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15. No Assignment

Except as to withholding of any tax under the laws of the United States or any
other country, state or logality, neither this Agreement nor any right or interest hereunder nor
any amount payable at any time hereunder shall be subject in any manner to alienation, sale,
transfer, assignment, pledge, attachment, or other legal process, or encumbrance of any kind
by the Executive or the bgneficiaries of the Executive or by his legal representatives without the
Company’s prior written| consent, nor shall there be any right of set-off or counterclaim in
respect of any debts or ljabilities of the Executive, his beneficiaries or legal representatives;
provided, however, that pothing in this Section shall preclude the Executive from designating
a beneficiary to receive any benefit payable on his death, or the legal representatives of the
Executive from assigning any rights hereunder to the person or persons entitled thereto under
his will or; in case of intestacy, to the person or persons entitled thereto under the laws of
intestacy applicable to hig estate.

16. Entire Agfeement

This Agre¢ment contains the entire understanding of the parties with respect to
the subject matter hereof and, except as specifically provided herein, cancels and supersedes any
and all other agreements between the parties with respect to the subject matter hereof, including,
without limitation, that cg¢rtain employment agreement dated July 23, 1986, as amended. Any
amendment or modificatipn of this Agreement shall not be binding unless in writing and signed
by the Company and the

17. Severabili

t that any provision of this Agreement is determined to be invalid or
ing terms and conditions of this Agreement shall be unaffected and
d effect, and any such determination of invalidity or unenforceability
or enforceability of any other provision of this Agreement.

unenforceable, the remai
shall remain in full force
shall not affect the validi

18. Notices

All noticeg which may be necessary or proper for either the Company or the
Executive to give to the jother shall be in writing and shall be delivered by hand or sent by
registered or certified majl, return receipt requested, or by air courier, to the Executive at:

Mr|{ Richard M. Scrushy
2406 Longleaf Street
Birfningham, Alabama 35243

and shall be sent in thej manner described above to the Secretary of the Company at the
Company’s principal exegutives offices at One HealthSouth Parkway, Birmingham, Alabama

492911.03/71321
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35243, with a copy to thg Legal Services Department at the same address or delivered by hand

to the Secretary and to
given when sent, provid

e Legal Services Department of the Company, and shall be deemed
that any notice required under Section 6 hereof or notice given

pursuant to Section 2 her¢of shall be deemed given only when received. Any party may by like
notice to the other party change the address at which he or they are to receive notices hereunder.

19. Governin

This Agreg
of the State of Alabama,

Law

ment shall be governed by and enforceable in accordance with the laws
without giving effect to the principles of conflict of laws thereof.

20.  Legal Feeq and Expenses

To induce

the Executive to execute this Agreement and to provide the Executive

with reasonable assurancg that the purposes of this Agreement will not be frustrated by the cost

of its enforcement should
should the Company or
validity or enforceability

the Company fail to perform its obligations under this Agreement or
any subsidiary, affiliate or stockholder of the Company contest the
of this Agreement, the Company shall pay and be solely responsible

for any attorneys’ fees and expenses and courts costs incurred by the Executive as a result of
a claim that the Company has breached or otherwise failed to perform this Agreement or any
provision hereof to be performed by the Company or as a result of the Company or any
subsidiary, affiliate or stqckholder of the Company contesting the validity or enforceability of

this Agreement or any

provision hereof to be performed by the Company, in each case

regardless of which party, if any, prevails in the contest.

21.  Conversion to Chairman-Only Status

The Executive may elect at any time during the Employment Period to resign his
position as Chief Executive Officer and serve the Company solely as the Chairman of the Board

("Chairman-Only Status"

) for the remainder of the Employment Period (as automatically

extended in accordance with Section 2(a) hereof) under the terms and conditions hereof. An

election by the Executive

1o maintain Chairman-Only Status shall not constitute a violation of

the Executive’s obligatiorjs under Section 3 hereof, nor shall it constitute a termination of the
Executive’s employment for any purpose under Section 6 hereof. As used in this Agreement,

the term "employment” a

nd similar terms shall be deemed to include service to the Company

while maintaining Chairman-Only Status.

492911.03/7132 1
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IN WITNESS WHEREOF, the Company and the Executive have exccuted this

Agreement as of the date! first above written.

EXECUTIVE

Michael D. Martin
Executive Vice President
and Chief Financial Officer

492911.08/7132 1
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Retirement Benefits:

Benefit Formula:

Base Compensation:

Vesting:

' All defined terms shal
Exhibit A is a part, and all detd

493477.03/7132-1

FAX NO. P.

HEALTHSOUTH CORPORATION

EXECUTIVE RETTIREMENT PLAN
FOR RICHARD M. SCRUSHY

Summ rms’

In consideration of Executive’s role as Founder, his service
to the HEALTHSOUTH since its formation and in lieu of
the benefits and compensation offered through full-time
employment as Chairman, Executive shall be entitled to the
benefits described below upon his retirement from the
active employment with HEALTHSOUTH and continuing
until his death (as more specifically set forth below). In
addition, in recognition of the Executive’s founder status,
HEALTHSOUTH shall provide the Executive with suitable
office and secretarial support within the Corporate
headquarters for a period of up to 10 years following his
retirement.

Annual retirement benefit equal to 60% of Base
Compensation (defined below) at Normal Retirement Age

Average Base Salary and Annual Target Bonus of
Executive in effect as of the date of termination pursuant to
the terms of the Employment Agreement

Fully vested at all times, such that all benefits provided for
in this Exhibit A are payable upon Executive’s termination
for any reason during the period from and after the date
Executive qualifies for Early Retirement. There can be no
breach of this retirement plan by the Executive except for
violation of Section 13(b) of the Employment Agreement.
This consideration is fully earned by the Executive and
HEALTHSOUTH has no right under any circumstances to
discontinue any payments or other benefits under this plan.

| have the meanings given to them in the Employment Agreement to which this
brminations shall be made in accordance with the terms and provisions hereof,

19
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Normal Retirement Age:

Early Retirement:

Chanpe in Control:

ment:

Forms of Payment:

493477.03/7132-1

FAX MO, | P,

Age 60

The retirement benefits provided for in this Exhibit A are
fully vested and accrued in the event of termination for any
reason prior 1o age 60, but earliest benefit commencement
date is Januvary 23, 2004, the date on which Executive will
have completed twenty consecutive years of service with
HEALTHSOUTH (with actuarial reduction)

In the event of a Change in Control (as defined in Section
9 of the Agreement) or in the event HEALTHSOQUTH
completes a transaction in which it sells or otherwise ceases
to own 2 business unit, subsidiary, or division representing
30% of its consolidated revenues for the most recently
completed fiscal year, Executive shall thereafter be entitled
to full retirement benefits hereunder (i.e. 60% of Base
Compensation) upon his termination for any reason,
regardless of age or length of service, which benefits shall
be in addition to any other benefits to which Executive is
entitled upon such occurrence. While such a Change in
Control gives the Executive the option to retire early
regardless of age or length of service, the Executive may,
at his sole discretion, choose to continue working for a
period of time before exercising such option.

Unless Executive chooses one of the altemative forms of
payment listed below, payment of his retirement benefits
will be in accordance with the normal payroll practices. If
HEALTHSOUTH fails to provide payment in accordance
with the selected schedule and remains delinquent for a
period of 10 business days following receipt of written
notice from the Executive (made in accordance with the
provisions of Section 18 of the Employment Agreement),
HEALTHSOUTH shall pay a penalty equal to three times
the amount owed.

Executive’s choice of alternative forms:

Single Life Annuity

Single Life Annuity with 10 year guarantee
Joint and Survivor Annuity (50% or 100%)
Lump Sum

Payment of present value of retirement
benefits in S equal annual installments

e @ o o o
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Death Benefit:

Actuarial Assymptions:

Unfunded Status:

493477.03/7132-1

FaX NO. P,

For death prior to benefit commencement date and for
death following benefit commencement date, Executive’s
estate will receive the annual retirement benefits payable
hereunder (as if Executive had not died) for a period of §
years

Pre-age 60 commencement and alternative forms of
payment adjusted on an actuarial equivalent basis:

. interest rate - 30 year Treasury rate
. mortality assumption - 1983 GAM Table

Plan is an unfunded, unsecured obligation of
HEALTHSOUTH, but HEALTHSOUTH may elect to fund
on a tax-neutral basis to Executive
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FOUNDER RETIREMENT BENEFITS PROGRAM
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In recognition °f the significant contributions of the management founders of

HEALTHSOUTH Corporation, upon their retirement from the Corporation, the Corporation
shall provide the followidg benefits to each of them for the remainder of their natural life or
until their written election to cease receiving them: :

494323/713241

Health Benefits. | The Corporation will extend its regular Employee Health Benefit
Program, as it may exist from time to time, to cover the retired founder, and his spouse,
for the remainder |of their natural lives, with the founder continuing to bear the cost of
dependent coverage. When the individuals become eligible for the Medicare program,

or any other suc
program will becq

Insurance. The C
any of the Compa
time, untl age 72.

Split-Dollar Policj_.

founder’s existing

h government-funded health benefit, the HEALTHSOUTH benefit
me the individual’s secondary coverage.

brporation will allow the retired founder to continue to participate in

ny’s voluntary insurance programs, as they may exist from time to

The Corporation will continue to pay the premiums on the retired
split-dollar life insurance policies (or any policies issued in substitution

therefor) until such founder reaches age 65 or until the policies are fully paid, whichever

comes first.

Stock Options. Th

e Corporation will waive the normal option termination period for the

retired founder, sa that all vested option grants will continue for the term of the original

grant period.

Travel. The Corporation will allow the retired founder to utilize the Corporation’s travel
department to make personal travel arrangements. In addition, the retired founder will

also be able to u

e the Corporation’s aircraft, at no cost, if the aircraft is already

scheduled for the trip and there are seats available. Otherwise, the retired founder will

be allowed to use t|
indirect expenses.

he Corporation’s aircraft at the standard use rate, including direct and
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Office of Chief Counsel

Mail Stop 0402

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, NW

Washington, DC 20549

Ladies and gentlemen:
This responds to the HealthSouth Corporation no action request.

1) Rule 14a-8(i) (2)

The company cited LESCO, Inc. {(April 2, 2001) and noted that according to LESCO
the proponent was allowed to revise the proposal to defer implementation until
the expiration of an existing employment agreement. The company stated that
its issue here concerns a similar type agreement regarding employment.

The company also notes that the Staff reached similar conclusions in Community
Bancshares, Inc. (March 15,1999) and BAmerica West Holdings Corporation ({April
14,1998).

SLB 14(E)(5) addresses "Type of revision that we may permit, Rule 14a-8(i)(2).
If implementing the proposal would require the company to breach existing
contractual obligations, we may permit the shareholder to revise the proposal
so that it applied only to the company’s future contractual obligations.”

2) Rule 14a-8(i) (8)

A statement of the duties and qualifications for any unnamed person to meet, in
order to be an independent director serving as the board’s chairperscn, does
not address the reputation of any current director. If the company’s circular
logic was followed then no duties and qualifications could be included in a
proposal on this topic because it could reflect on the reputation of a current
director. A company could then argue that it already meets a criteria which is
blank and thereby exclude a proposal. Thus according to the company circular
logic no shareholder proposal on this topic, which specifies duties and
gqualifications, would ever be allowed following a proper no action challenge.

3) Rule 14a-8(i) (3)

This proposal is intended to be a recommendation consistent with the text, "the
stockholders further recommend ..." If there is any doubt, SLB 14 appears to
provide a means for a shareholder to "revise the proposal to a recommendation
or request ..."

Although the company alludes to other proposals which included full bylaw text,
the company leaves its argument hanging. The company does not claim that rule
l4a-8 requires this, nor doces the company claim that all previous proposals
challenged on this point were excluded.

There is precedent for text of "we believe" to be revised to the proponent’s
belief.

For the above reasons the company does not appear to have met its burden of
proof according to rule 14a-8.

gincerjﬁ%
James Potkul
cc:

William Horton



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



March 14, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: HEALTHSOUTH Corporation -
Incoming letter dated January 21, 2003

The proposal seeks to amend HEALTHSOUTH’s bylaws to require that the
chairperson of the board of directors be an independent director, as that term is defined in
the proposal.

We are unable to concur in your view that HEALTHSOUTH may exclude the
proposal under rule 14a-8(i)(2). Accordingly, we do not believe that HEALTHSOUTH
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(2). -

There appears to be some basis for your view that portions of the proposal and
supporting statement may be materially false or misleading under rule 14a-9. In our
view, the proponent must:

. revise the phrase that begins “Resolved, that the shareholders . . .” and
ends “. . . an independent director” to clarify that the proposal is a
recommendation or request rather than a mandate, or the entire proposal
may be omitted,;

. in each sentence that begins or contains “we” or “our”, delete these terms
and recast the sentences as the proponent’s belief or recommendation, or
HEALTHSOUTH may:

- delete the discussion that begins “We believe that the Board . . .” and
ends “. . . objective leadership on the Board™;

- delete the discussion that begins “In our view, when . . .” and ends
“, .. interests of management”; :

- delete the sentence that begins “We urge . . .” and ends “. . . this
proposal”’; and S

° provide factual support for the statement that begins “According to
CalPERS . ..” and ends *. . . and independent board” in the form of a
citation to a specific source.

Accordingly, unless the proponent provides HEALTHSOUTH with a proposal and
supporting statement revised in this manner, within seven calendar days after receiving
this letter, we will not recommend enforcement action to the Commission if



HEALTHSOUTH omits only these portions of the proposal and supporting statement
from its proxy materials in reliance on rule 14a-8(i)(3).

We are unable to concur in your view that HEALTHSOUTH may exclude the
proposal under rule 14a-8(i)(8). Accordingly, we do not believe that HEALTHSOUTH
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(8).

—

Sincerely,

Katherine W. Hsu
Attorney-Advisor




